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D c x  Ms. Lhrlch:  

I'liis i s  lo XI\ ise you. in i icct i rdai icc \\it11 Section I .  I Z O 6  of thc FCC's rilles. that on May 
14. 2001. l h i - r q  l)r;il<e> I'rcsiticnt 0 1 '  Backyard Ilroatlcnsting I~loldings, l.IL(. ('-Backyard 
H r l ~ a d c a ~ t i i i ~ " ) .  Anne Saanson ol'this oflice. and I nict with S i m o n  Wilkie, Chief Economist o f  
tlic C ' o i ~ i n i i s s i n i i .  and .loii;itliui Levy.  D e p u l  Fcononiist. of thc Commission's Oflice of 
Strategic I'laiining and Policy Analysis. to discuss Backyard Broadcasting's concern that any 
re\ isioii of the definition of radio niarkets. particiilarly a reforintilation based on geographic or 
ccoiioiiiic dat;i. S L I C I I  as Arhitron's Kadio Metro Markets data, would competitiLely disadvantage 
sinall. rectntly cstahlished companics vis-%vis larger ; ~ n d  inorc entrenched radio nu'iiers. If tlie 
FCC' IIOI~CLII~I~SS adopts sucli ii change, Backyard Broadcasting strcsscd the importancc of 
gr;indfnthering and x l l o w i n ~  free ti-ansfcrability of  any non-compliant clusters and of siving a l l  
Ipai.ticilimts in  a inarkct thc ability to iiici.casc s t a t i o n  ownership to thc level of the largcst 
graiidfathcrcd cluster. 

111 itddition, i f  the Commission slioulcl adopl a geographic or cconomic niarkcl definition, 
Backyard urged that the Coiiiinissioii also provide that same-service, in-market stations without 
suhstai i t ia l  overlap he treated as a single stalion for computing a licensee's ownership l imitation. 
This cxception would reflect the reality that later entrants Lo a market may have to combine 
scvcr;il ('1;iss A I W  slations scrvtng dirfei,eiit areas lo  obtain Lhc geographic covcrage area of a 
sinslc Clabs C~ I'M station. ' I~ I ic  C 'nmmiss io i i ' s  csis(iiiy sanie-sei-vice simulcast rLlle (47 c : . ~ . R .  
$ 73.3555) could pro\ icic 311 appopriatc  standard for  detemiiniiig p,vhethcr overlap orprillcjpal 
coni 111 i i r i  i I\ cnniours is "SLI hstaiit ia l  ." 

T h e  ciicloscd handouls were distribulcd at the meeting 
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As rcqiiired by  section I .  I ZOb(b). two copies o f  this letter are being submitted for each of  
the above-refcrcnced dockets. 

Enclosures 
cc ( d o  enc.) by lelecopy: Dr. Simon W 

Dr. lonatliaii D. Levy 



' f 'hr Substitution of Arhilron Metro Data 'To Govern Local  Rlarket Def in i t ion Will 
HatnstriiiR Smal l  and Medium-Size Croup Owners Seeking To Compete Effectivcly wi th  

Mega-Groups in I~.ncal Markets 

MR4 Llocket Nos. 00-244, 01-23.5, 01-317 
MB Docket No. 02-277 

thckyard Hroadcastiirg IS :i stnitll, recently cstahl ishcd indepcmlent company, dedicated 
10 local radio. with a iota1 0122 radio broadcast stations in thc Muncie, Indiana (Arbitron Metro 
I < a t t h  ?()I), Olcan, New York (Arbit[-on Metro Rank 207). Elmira-Coming, New York (Arbitron 
MelIt> Icank 21 3) ,  Williamspoi-t, Pcnnsylvai1i;i (Arhitron Metro Rank 259), and Jackson, 
Mississippi (,4i-biti.oii Mclro Rank I?.:), mitt-kets. 

a I ci coliqictc cffcciivcly againsl rncga-ouiticrr wlio cati spread their risks ovcr scores o f  
Iiii irkcts. s t m l l  group uwiict~s l ike r3;tckyat.d ticcd the ability to clustcr statiolis pursuant to thc 
u n i c  r i i les under \vliich l l i c  mcs~~consol idators I iavc already built their busincsscs. 

(1 I ) c s p i k  i l h  1.clative1y I ~ n i ~ ~ c t l  ~ C S ~ L I I - C C S ,  L3;ickyard directly conipetes with sonic orthc 
Iiii.gcsl coiisolidatoi-s, incittdiiig C'lciir C,'li;iiuici i i i  the Ja~kson, Mississippi, and 
M'illiitiiispot.t, Pennsylvania, iitai-kcis, Infinity, lirttci-corn, aiid Citadel in the Olean, 
New York. maidtcl.  aitd (~'il:itlcl i n  tlic Muncic. Indiana, market. 

Opci-;itiiis i~ndct. llic C S I S I I I I ~  iriilcs a i i d  iiiiiid;ct deliniiions, tlicsc mcga~consolidators 
wcrc aIiIc io cstablisti cllcctivc a t i d  cl'licicnr clusters of  stations i i t  various markets. 
slircii(ling lixcd (:OSIS among st;ittciris within ;1 m;irkcl ;ti id risk among stations in 
s c \  C l L i l  I l l i l l-I~cIs. 

I> 
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irelkrcncc tu existing and potential competition, the formation of ncw markets could 
I i i i v e  iiii immcdiatc a i d  dcvasta(in2 cffcct on smaller group owners. For this reason, 
thc CCommission must not cxtcnd thc tisc of Atbitron Metro Market definitions to 
smallcr markets withoul carerul consideration o f  the effecls on such markets. 

 lo tlic extcn l  the usc of Arhitrort Metro Market definitions would create more 
rcstrictive standards iii sniallcr markets, such acts would be reregulatory and contrary 
l o  tlic intui t  oISccIlot i  202(11) of thc  l’rlecoiin~nnuiiications Aci of 1996 and the 
prcsuinptiov in [avo[ o f  repeal that  courts have  found must he applied in  construing 
its provisions. 

(1 

0 Morc irrslrictive inarkcis created by tlic tisc oiArhiti.oti Mclro Markel data could Corcc station 
cl ivcsi i tui-c or the breakup ~I ‘cx is t ing cltistcrs. 

o For sm;iller group owners to hc : h l c  to maintain value, they must have tl ic ability to 
kccp existitis clustcrs ititact. 

Fvi.cins tine divestiture olutiil ioiis fl-uiii an existing clustci. would have a devastating 
ar id imnictliatc eflect U I I  ii snialler group o w ~ i c i  by causing a precipitous loss or 
iiiarkct value fui~ i t s  Iiropcrtieh and :in inability Lo ohtain loan capital. 

k4orcovcr. titi less cxistiing ellisters iii;iy he translei-rctl or assigned, s m a l l  group 
(wncrs  will Iosc iiiiich (if[Iic iiiarket valtic ofrhcii- stations because prospective 
buyers wi l l  not hc able IO rc:ili7c 1111: he i re f i t s  of existing clustcrs. Most smaller 
yowing  companies likely wil l  need lo restructure to sccurc financing, change 
owncrsliip i n  initial pubiic o l l r i i l gs  and,  potentially, niergc with otticr coniparahly 
s t /c ( I  coi i ip imics i f  thy :IK to g r o ~ v  into efrcctivc competitors. ‘I‘bc iricga-owners 
already Iiauc passc.ti tIiroti$ tliill stage 0 1  developmcnt. Under inorc rcstrictive 
i n x h c t  tlcftiiitions. cvcii ;I siinplc coipoi-ate rcstructuring, 11’0 or other change o f  
coritrol w i l d  [or-ce l l ic I h u h  u p  ol.clristei.s, tlcslroyirig much of the  value of smaller 
coiiip;uiies l ike Backyard arid I i r c c l u d i n ~  thein rrorn becoming clleclive coinpe1itol.s 
asainsl t l ic iiicg:i-owiici-s. 

;\I the SLI I I IC  time, niorc i.csti.icti\.c iriarkct tlctinitions, combined wilh 
~ranslet-/;issi~ntiieiit pwtcc t i uns  (or ex istitlg clustcrs (;.e.. “grandfatliered clusters”), 
\vould simply lock-tii tlic current patlcrns o f  markct dominance while hlocking thc 
~ l c v e l o ~ m c n t  ofpolci i t ial ly co i i ipc t i t ivc  n e v ~  cliisters. 

cc 

; 

i) 

Q Ai.hitroii I S  a public winpaliy accouiilable to its sllarcholdcl-s and to its largest customers, 
u i i c h  :ire thc entrcnched nicgn-consolidators. The economic incentives guiding Arbitron’s 
JccisicIiis tlo I I ~ L  iicccssai~il) aligii \I i t l i  ilic iiublic iiiici-csl hcncfils thai the Comniission seeks 
to idix iii [ h i s  proccediilg. l l s e  o f  Arbiti.ori markel tlefinitions. which the compatiy m a y  
\ ‘ti’y f i o ~ t i  t in lc  10 Lillie, \voii ld iiieiiii t h t  [lie \.illuc o l t n a r k c t  clustcrs of emel-sing 
cotrrpctitors iri;ly I1ccomc :I funci ion ol!\rL1itron’s c,llnlnlcrciill inl~eresis. 



MWI Docket NOS. 00- 244, 01-235, 01-317 
MB Docket No. 02-277 

Page 3 of 3 

( 1  Fui- instancc. i l l  1087, "irbitron lowered its estimate of the  Black population in the 
Houston, 'I'cxas, market after cei.taiii major station owners petitioned for such 
cbai~gcs. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
markei share as a result. In response, KMJQ(FM) submitted population reports from 
the City of llouston Department orPlanning and Development, which were endorsed 
hy Lhc city of' Housloii and Hairis County. Arbitron refused to revise its estimates, 
liowcvcr, or even postpone thc  implementation of the lower estimates pending further 
studies. (See KMJL), KM.JM Drop Arhili-on, Radio and Records, Jan. 13, 1988, at 3, 
atlachcd hcrcto.) Similarly, Spanish language broadcasters have criticized Arbitron' 
lailtirc to takc accuratc account of language preference, which undermines the 
llispaiiic radio industry h y  giving ;I false measiirc of the listening habits of  Spanish- 
I kinguasc I is t cners. 

0 O n h  FLY W / u /  I s  U,-okc,i '1Iic Commission should not disrupt the niarkct by drastically 
altcring i.adio markct dcfiiiitioiis. Altliough the cuirent rules create certain 
inconsistencics and discrepancies that should be addressed (e.g., the "Pinc Blull" 
ptohlciii). ra t l i cd  chiiiiges ai'e unncczssary and not in  thc public interest - - -  particularly 
\blici.c SLICII chiiiigcs will li;iilcn existins ~ c s t i ~ i c ~ i o n s .  

, , I ~ J I / u N  /.s "Vi/ 7 7 7 0  A/i,\ivvt.. Usc  u l  Alhitroii Metto Market Data w i l l  lead to arbitrary 
I I I ~ < C I  ilchiiilions that III;I:/ not ref lecl  colnpcti l ivc rcalitics. I n  panicular, hi-bitron 
Mctin) Markc[ data i i i ~ i s t  iiot he used  i n  markcts smallel than thc Top 200 because thc 
impiict will hc arhitrary and iiicolisistelrt. Moreover, adopting morc restrictive Arbikon 
Mctro  Markets wil l  o i i l y  disrupi the ei'i'o~~s oi'enlcrglng small  coiiipanies that slmtlld bc 
cncouragctl as effect ive conipctitors to the rncga-consolidators. 





Backyard Broadcasting Holdings, L1,C Stations 
(by Arbitron Market) 

.larkriin. Mississippi (Arh i t ron  Met ro  Rank  123) 

Liccnsee IHackyard Broddcasllng M ississrppl, LLC 
WI.YX(I-M), Jackson, Mississippi 
WIIXW(FM)_ Pearl, Mississippi 

Munrie-Marion, Indiana (Arh i t ro i i  M e t r o  Ra i ik  201), 

I.icciiscc: Indiana SabrcConi, I n c .  
WH’I’Y(FMj, Hartford City, Indiana 
WIfTI(FM), Alexandria. Indiana 
WIJKK(FM), Elwood, Indiana 
WF,KK(I;Mj, Muncie. Indiana 

I .icciisee: Muncic Sabre[-om, lnc 
WXI:U(AM), Muncic. Indiana 
W1 . IK-Fb l .  Muiicic, l i idiana 

I 

Olean, New Yurk (Arh i t ro i i  Melrn Rank 207), 

Liccnscc: A n o n  Communications i,I’N.Y , l i i c .  
Wl’lG(l~M), Olcai i .  New Y o r k  
Wlil)ld(AM), Olcaii, N c n  York 

Elmira-(’orninp, New Ynrk  (Arb i t ro i l  Metro Hilnk 213) 

1 , i c c i i w ~  Chcniung Cuunly Radio. l i ic .  
WNKl(I-M), Corning, Y e w  York 
WPCII(I.’M), Horsehcads, New Vork  
WNCi%(FM). Montcnir Falls. New YoiL 
W W l . I ( A M ) .  IIor\cheads. N e w  Yolk 
\4~i;hlI(RM). Warkrns Cilcii, Nesa’ Ynrk 

\Villianisport. Pennsylbaiiia (Arb i l ron  M c l r o  Hank 259) 

Licciircc: South Willianisport SahrcCorn. l i i c  
WII.Q(FM), Williainsport. Pennsylvania 
WWI’A(AM), Williarnsport, PcMsylvallla 
WIIZD-FM, Muncy, Pcnnsylvania 
WZXR(FM), S. Williamaporl, Pcnnzylvania 
WCXR(FM). Lewishurg, Pciinsylvania 
WKVII(T;M), Willianisporl, I’cnnsyl\,ania 

’ I i idiand Sabic(’on1. l i ic .  htnlion WIIBI  I(.AM), Ankrso i l .  I i idiaria. IS n o t  inclildecl in the Muncie-Marion, Indiana. 
Arliihon Mcrrii M a r k c l .  



Replacing thc C u r r e n t  Radio Market  Definition with an Arhitroii iBlA S tanda rd  
W i l l  k rus t ra te  the  Efforts of Small and Medium-Sized G r o u p  Owners  to 

Compete  Effectively with Mega-Groups in Local Markets  

Tl ic  ('ommlsslon should 1101 disrupl the radio industry by drastically altering radio markcl 
delinitions hnred on Arhiti-nn and/or €314 standards. 

0 

G 'The industry has adapted to the current radio market definition, and those entities that 
entered the market since 1096 have based their competitive strategies on the existing 
de li n i  I ion. 

' I ' l iesc ncw cntrants and other growing companies must have the opportunity lo develop 
cflicietit clusters ol.stalions under the same rules that have hccn used to build the cxisting 
mega-conipanics. Othei.wise, t l ic  new entrants will not have any opportunity to compctc 
cffecrivcly with tlieni. 

1)irriiptioii in  thc intlustt~y ii.oin ii i icw radio market delinition will disproportionately 
l ia r i i i  sniallcr players 101 whom Ihc loss or inability to transfer intact even a singlc cluster 
coul~i l iave a devaslatins effect. Mega-owncrs can spread the risk o f a  major change 
iicross o i ic  or niorc or lhcir  mat~kets; sma l le r  owiicLs seeking to compete with them 
c;iiinot. 

(3 

o 

e I I t l ic C'omiiitssioii nevertheless cliaiiscs the radio markct definition to ai Arbitron and/or RIA 
stand;n-d. thc C'onimission m u s t  itdopt provisions that limit the harm that smaller goup  owiicrs 
\ \ i l l  suffer: 

C' 'rile ~oi i i tn iss io t i  sIiotild provitlc li)r l i i l l  grantlhthering and full transreriihility o f  
CI l IS ICrs .  

A rcquircniciit lor divesriltlrc orclustcrs would scvcrcly and dispi-oportionately 
l h a t i i i  smaller got ip  mviicim; incga-owiici.s can sprcad the  risk. 

/ b i y  li i i i i l itl ioii O H  tt.ansli.rahiIity o l 'c lustcrs  would rcsult iii ;in itriinctliate loss of 
value that woiild l i e  Tell iiiost ;icutcly by sma l l  g o u p  owncrs. Mega-owners 
re;ichcd (hcir cutncnl positions Ihi~ougli il history o f  transfers and assignments, 
including iiunicrnus "trade up" sales and exchanges, initial public orferings. 
nicrgcrs, a i d  the addilioii o r  new equity investors. If  the Commission only 
p e r m i t s  a litnitcd nuinhcr of transfcrs of grandfathered clusters, i l  will cut off t i le 
o d y  growtli pall1 for tliosc seeking to offer effective competition to mesa-owncrs. 

'The ('uniiiiission sIio~i ld ~ i l l ~ n v  any ownet- in a market to t w x x s e  station owncrship 10 the 
~ c y c l  of ' t t ic  largest graiidpdthered cluster. Olho-wise, / / I C  fiew rules ejJ&c'/ivcl.y will p~o/Ccl 
~ 7 i 7 / i . < , i i c ~ l i c i /  I ~ r e ~ ~ i ~ o l u , i c ' i ' . t  f l E < i i f i . c l  ( ' / / i ' f ' l i iY! ~~ ~ ~ U f f t ) ? < ' I i / i O i l .  

c ,  

( I  Slat ions i n  a market tha t  do 1101 I i a w  any coiitour ovcrlap with another co-owned station 
in the markel -- o r  I i a w  so l i l t l c  cotitair overlap that thc Commission's rules would 
pc11111t siltiic-sei-vice simulcastiiig ~~ should he treated as one station in the numeralor 111 

coinpiiting the ownership liinil for thal licensee. Orherwise, a new entrant's two non- 
occrlappiiig ('lass ,'I stLilioiis \\iruld he trcatcd the same as an cntrcnchcd owner's 
o \ ~ i . I q i p i i i ~  Class ( '  slat ions.  

IF('(- ~t1011ld deal with  aiioniiilics utidcr It ic cumelit inarkct definition standard "11 a case- 
h!'-C:l,W h;tsis. ['or Cxamplc. Ihc so-called .'l'inc RlLlff'' problem could be addressed by 
Irccliiit~itig Il1;it Lhc rcqi i is i tc niat.hcl s i x  bc cstablishcd without courltilig i n  [lie 
( l~no l l l l l l a lo l -  ~ ~ l l l l l l l ~ l l l ~ y - o w n c ~ ~  st3tiOiis t l ial arc [lot 2 par[ oftllc cluster beillg c\,al,l:,tccj, 

(>  


